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TORONTO TRANSIT COMMISSION
REPORT NO.

MEETING DATE: November 21, 2012

SUBJECT. TTC CORPORATE POLICY REVIEW — POLICY 9.6
INDEMNIFICATION OF COMMISSIONERS FROM ACTION OR
JUDGMENT

ACTION ITEM

RECOMMENDATION

It is recommended that the Commission adopt the amended TTC Corporate Policy 9.6.3 -
Indemnification of Commissioners from Action and Judgment, as attached to this report as
Appendix B.

FUNDING

The number of instances and costs per instance that might occur, during the course of a
year as a result of this Policy, cannot be estimated. However, it is recommended that any
costs incurred related to this policy be absorbed within the annual Commission operating
budget.

BACKGROUND

At its meeting of October 30™, 31 and November 1, 2012, City Council appointed 4 citizen
members to the Commission. As a result TTC staff has reviewed the current policy relating
to Commissioners in order to update the policy and to ensure that it addresses the changes
to the structure of the Commission.

DISCUSSION

The current Commission Indemnification Policy provides that a Commissioner may be
provided with reimbursement for legal expenses relating to any charges under the Criminal
Code or other statutes arising out of an act done in the performance of his/her official duties
as a Commissioner of the TTC. The current policy further provides that the Commission
may also pay damages, costs and legal expenses with respect to any civil action or
proceeding. However, the current policy provides that the issue of whether to reimburse
legal expenses or to provide an indemnity is to be decided by the Commission on a case by
case basis. In other words, based on the current policy, a Commissioner may not know
whether he/she is covered under the policy until after the Commission has made a decision
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on the matter.

In order to better address the discretion that exists within the current policy, staff is
recommending changes to the policy that provides clear set out rules as to when legal
expenses will be covered and when an indemnity will be provided to a Commissioner.

The proposed changes to the policy are summarized below:

¢ Amends the definition of “acquitted” to better define when legal expenses are to be
reimbursed for a Commissioner charged with an offence under the Criminal Code or
any other statute;

e Permits the reimbursement of legal expenses in order to obtain independent legal
advice in certain limited circumstances (except if it relates to a proposed application
alleging a Commissioner has violated the Municipal Conflict of Interest Act);

e Provides that a Commissioner will be indemnified for damages and cost awards
arising out of a proceeding provided that the proceeding arises out of the
Commissioner acting in his/her capacity as a Commissioner of the TTC;

e Establishes guideline for determining whether legal expenses shall be reimbursed and
eliminates the cost grid that previously existed; and

o Permits the Commission to authorize reimbursement of legal expenses, up to

$50,000 prior to the conclusion of the legal proceeding (except if it relates to a
proceeding under the Municipal Conflict of Interest Act).

JUSTIFICATION

In order to update the policy and to ensure that the Commission’s policy properly addresses
the inclusion of citizen members to the Commission, it is recommended that the corporate
policy relating to indemnification of Commissioners be amended as set out in the attached
Appendix B.

November 21, 2012
45-5-5

Attachments — Appendix A — Amended policy, blacklined
Appendix B — Amended policy
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APPENDIX A
Toronto Transit Commiszion

POLICY INSTRUCTION

SUBIECT CLASSIRCATION DATE APPROVED Fil NUMEER

Indemnification of Commissionars Lagal 9.6.3
from Action or Judgment

1.0 RESPONSIBILITY

General Counsal

2.0 PURPOSE

To indamnify Commissionears for: {a) legal axpanses incurred as a result of chargas
under the Crimvna! Code or other statutei{s); and (b} lagal expeanses, damagas and or
or costs which are incurred or awarded aganst them in a2 civil action or other
proceading ansing out of acte or omissions committed by tham m thewr capacity as
Commissionars of the TTC.

3.0 BASIS FOR INDEMNIFICATION

3.1

VWhere a Commissioner g charged with an offence under the Criminal Cods,
or under any other statutais), arising out of an act dona in the parformance
of his/her official duties a3 a Commissionar of tha TTC:

{a)

(b}

The Commissionsar shall, i tha first instance, ba responsible for
his/her own defance mncluding tha retaining of legal counsal or a
paralagal; and

Where 3 Commissioner is acquitted and = seeking reimbursameant for
lagal expeanses, the matter shall ba referred 1o the LagationSub-
Comnanttaa—and—tha Commission for their consideration an advica
from General Counsal.

Interpretation Nota:

{i} For the purposas of this policy, the term “acquitted”™ shall be takean m

ba the same as a finding of not guilty, a dismiszal of the chargeis],

gtay of tha charges, or M—%H—We%&mmeea—

wetgda-the withdrawal of the relavant chargeis).

This

policy shall apply to the reimbursement of legal eaxpanses in

AFFROVED REVISION NO. SUPERSEDES FAGE

3 9.6.2 Page 1 of 4
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Toronto Transit Commission

POLICY /INSTRUCTION

SUBJECT CLASSIFICATION DATE AFFROVED P NUMBER

Indemnification of Commissionars Lagal 0.6.3
from Action or Judgment

circumstiances whera no charge has baen laid and whare independent lagal
advice is necescary, except for a proposed application alleging a
Commigsionar has contravenad tha Municipal Conflict of Intarast Act.

- i Where a civil action or procesding, which i not covered by the
Commassian 1 1C's or City of Toronto's insurance policy, as applicable, is
brought against a Commisgioner, whish—ia—tha opmior—oithe Commisson
anesarising—e&-out of acte or omissions done or mada by such Commissioner
it hig/har capacity ags a Commissionar of tha TTC, the Commission asasy—ahall
pay damages or costs awarded agamst such Commissioner or lagal

axpansas incurred by BrerRerthe Commissionarsasmaybedetarmminedby—the
m&r—ea—amme—#m—@mt—y—g&mse& as pmwdea fnr b'..- e&sﬂapé;-'-ﬂ

Mﬂmacnnns 21EI anﬂ 219 nf *r‘a
City of Toronto Act, 2006, 5.0. 2006, ¢. 11, Schad. A, as amandad,t and
in accordance with this policy.

23 4VWhanever a civil action or other proceading i brought agamnst a
Commissionar, the Commissioner is o advise General Counsal immediataly
with respact to such action or proceading.

1 =1 2.5  Where a request for reimbursement of legal expenses has bean made
under this policy, Genaral Counsal shall providea a meport and a
recommandation 10 the Stgatios sub-Commmittas and tetha Commission for
theizite coneideration_and determination. In appropriate circumstances, or
whan regquasted by tha Commissioner involved, General Counsal shall
consult with the City of Toronto’s Integrity Commissioner and/or axtarnal
counseal in the preparation of the report.

2-53.6Where a Commissioner is eligible for reimburseament of legal expenses, the
" Ganeral Counsel's reaport  shall include —the Coammesionar—shall—ba
seueborcad an assessment of the reasonablensss of the lawyer's account,
ha-.rir‘.g regard to tha factore ordinarily by a court, including, but not limited

the axperiance, skill and competance of tha lawyer, tha complexity of thea

IESUeS, me ;rr‘pnrtar‘r:a af the r'r‘attar and tna ume &xp-ended Iw the Iawysrm

APPROVED REVISION NO. SUPERSEDES FAGE

3 9.6.2 Paga 2 of 4
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INDEMNIFICATION OF COMMISSIONERS FROM
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APPENDIX A
Toronto Transit Commission

POLICY INSTRUCTION

SUBJECT CLASSIFICATION DATE APPROVED P/l NUMEBER
Indammification of Commissonas Lagal 0.6.3
from Action or Judgmeant

367

that Tthe Commission reserves the right to asesserafar = ny lagal
axpensas for assessment as to the reasonablensss of such expenses to an
Azsezsment Officer at Toronto and the Commizsion shall ba bound by the

agsasement of the Assessment Officerei—far s raasonablenass. 18

dFB Prior to the conclusion of a lagal proceading, other than a procasding under
the Municipal Confiict of Intarast Act, the Commigsion may authorize the
paymaeant of legal axpeanzes up to a maximum of $50,000. In the svant that
tha mitial mimburgsement iz axhausted bafore thea matter is concludad, any
further financing shall ba referred to the Commission for its consideration

and deatarmination.

AFFROVED REVISION NO. SUPERSEDES FAGE

3 9.6.2 Page 3 of 4
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APPENDIX A
Tormonto Transit Commission

POLICY INSTRUCTION

SUBJECT CLASSIACATION

DATE APFPROVED

Fil NUMEBER

Indemmnification of Commissionars Lagal
from Action or Judgment

89.6.3

—

APPROVED REVISION NO. SUPERSEDES PAGE
a 9.6.2 Page 4 of 4
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INDEMNIFICATION OF COMMISSIONERS FROM
ACTION OR JUDGMENT

APPENDIX B
Toronto Transit Commission

POLICY/INSTRUCTION

SUBJECT CLASSIFICATION DATE AFPROVED P/l NUMBER

Indamnification of Commissioners Lagal 9.6.3
firom Action of Judgment

1.0

2.0

3.0

RESPONSIBILITY

Ganeral Counsal

PURPOSE

To indemnify Commissioners for: {a} legal axpenses incurred 38 a result of charges
under the Camina/ Code or other statuteis); and (bl legal axpensas, damages and/'or
or coste which are mcurred or awarded against them in a civil action or other
proceading arising out of acts or omissions committed by tham i their capacity as
Commissioners of the TTC.

BASIS FOR INDEMNIFICATION

3.1

3.2

.3

Wihera a Commizsionar ig charged with an offence under the Criminal Codls,
ar under any other statuted{s}, ariging out of an act dona n tha parformance
af his/her official duties as a Commissionar of tha TTC:

{a) Tha Commissioner shall, in the first instance, be responsible for
hig/her own defence including the retaining of legal counsel or a
paralagal; and

{b) Where a Commizsionar iz acguitted and is seeking reimbursamant for
lagal axpensas, tha matter shall ba referred 1o tha Commizsion for
their consideration on advice from General Counsal.

intarpratation Mota:

fi} For the purpozses of this policy, the tarm “acquitted”™ shall be taken to
b& the sama as a finding of not guilty, a dismizzal of the chargeis), a
stay of tha charges, or the withdrawal of the ralevant chargels).

Thiz palicy shall apply to tha rembursement of lagal axpeanses in
circumstances wherea no charge has baan laid and whera indapandent lagal
advice iz necessary, except for a proposed application allaging a
Commissionas has contravanad tha Municipal Conflicr of inrarast Act.

Whera a civil action or proceading, which ig not covered by the TTCs or
City of Toronto's mnsurancea policy, as applicabla, & brought against a
Commissioner, arising out of acts or omissions don& or mada by such
Commissioner in his'her capacity as a Commissiongr of tha TTC, the

AFPROVED REVISION NO. SUFERSEDES PAGE

3 9.5.2 Paga 1 of 2
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APPENDIX B

Toronto Transit Commission

POLICY INSTRUCTION

SUBJECT CLASSIFICATION DATE AFPROVED P/l NUMEBER

Indamnification of Commissionars Lagal 9.6.3
from Action or Judgnment

Commigsion shall pay damages or costes awardad against such Commissionar
or lagal axpeansas incurread by the Commissionar, ag prowvided for by sactions
218 and 219 of tha Cirty of Toronta Act, 2006, 5.0. 2006, c. 11, Sched. A,
az amandead, and in accordance with this policy.

3.9 Whenever a civil action or other proceeding is brought against a
Commissionar, the Commissionar is to advise General Counseal immediataly
with respact to such action or proceading.

3.5 Where a reguast for reimburzsement of legal expensas has bean made undar
this policy, Ganeral Counsal shall provide a report and a recommeandation to
the Commission for its consideration and datarmination. In appropriata
circumstances, or when reguested by the Commissioner involved, General
Counsal shall consult with tha City of Toronto’s Integrity CommiSsionar
and/or axtarmal counsal in the preparation of the report.

2.6 Whera a3 Commissioner is aligible for reimbursameant of legal axpenzes,. tha
Ganaral Counseal's report shall include an assessmeant of the reasonablanass
of the lawyer's account, having regard to the factors ordinarily by a court,
inciuding, but not himited to, the axperiencea, =kill and compeatence of the
lawwyer, tha complaxity of the issuas, the importance of tha matter and tha
time axpeanded by the lawyer.

3.7 The Commission resarves thea right to rafer any legal expenses for
assassmeant a2 1o the reasonablanass of such axpanses to an Assassmant
Officer at Toranto and thea Commission shall ba bound by tha asssasemant of
tha Assassmeant Officer.

3.B Prior to tha conclusion of a legal proceading, othar than a procaading undar
the Municipal Conflict of interest Act, thea Commission may authorize the
payment of legal axpanses up to a maximum of $50,000. In the event that
the inmial reimbursamant iz axhausted bafore the matter 2 concluded, any
further firancing shall ba raferred to the Commission for its consideration
and determination.

4.0 REFERENCE SOURCES

- City of Toronto Act, 2006, S.0. 2006, ¢. 11, Schad. A, as ameandad

AFPPROVED REVISION NO. SUPERSEDES FAGE

3 9.6.2 Page 2 of 2
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